





first two claims were entirely predictable, but the third claim seems odd because Melton voluntarily
enlisted USG to sell insurance on behalf of Melton and then reaped the benefits of USG’s sales for
many years. Nevertheless, Melton cited the Michigan Insurance Code and alleged that USG was not
licensed to sell insurance “until October 14,2014.” See First Amended Complaint, §§21-22. Thus,
Melton insists that USG “is legally obligated to return the payments received” by USG from Melton
“prior to October 14, 2014, and paid by plaintiff by mistake.” Id., § 24. USG has filed a motion for

summary disposition under MCR 2.116(C)(4) and (8) on that claim in Count Three.

II. Legal Analysis

Defendant USG’s summary disposition motion under two separate sections of MCR 2.116(C)
obligates the Court to engage in two separate analyses. First, as a threshold matter, the Court must
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consider its subject-matter jurisdiction, as required by MCR 2.116(C)(4), by deciding “‘whether the
affidavits, together with the pleadings, depositions, admissions, and documentary evidence,’” reveal
a “genuine issue of material fact” concerning the Court’s subject-matter jurisdiction. PIC, 293 Mich
App at407. Next, the Court must assess the “legal sufficiency” of the claim set forth in Count Three
based solely “on the factual allegations in the complaint.” El-Khalil, 504 Mich at 159. “A motion

under MCR 2.116(C)(8) may only be granted when a claim is so clearly unenforceable that no factual

development could possibly justify recovery.” Id. at 160.

A. Subject-Matter Jurisdiction.

Plaintiff Melton has based its claim in Count Three upon the factual assertion that Defendant
USG had no license to sell insurance “until October 14, 2014,” see First Amended Complaint, §22,

coupled with provisions in the Michigan Insurance Code that prohibit the payment of a commission



to a person unlicensed to sell insurance and the acceptance of a commission by a person unlicensed
to sell insurance. See MCL 500.1240(1) & (2). In contesting the Court’s subject-matter jurisdiction
to entertain Melton’s claim in Count Three, USG argues that the Michigan Department of Insurance
and Financial Services (“DIFS”) has either exclusive or primary jurisdiction to address all licensing
violations under the Michigan Insurance Code through administrative proceedings.’

The statute on which Plaintiff Melton relies, MCL 500.1240, is part of a much larger portion
of the Michigan Insurance Code dealing with licensing. See MCL 500.1200, ef seq. Significantly,
that part of the Michigan Insurance Code not only spells out an administrative process for resolving
licensing issues, MCL 500.1244, but also authorizes the “director” of the DIFS to “apply to the court
of claims for an order of the court enjoining a violation of this chapter[,]” including MCL 500.1240.
See MCL 1244(4). If Melton sincerely believes that Defendant USG’s acceptance of payments from
Melton ran afoul of the prohibitions set forth in MCL 500.1240(1) and (2), Melton should notify the
director of the DIFS, who has the power to seek civil fines and other sanctions against USG through
the statutorily prescribed administrative process. See MCL 500.1244(1). But Melton cannot simply
disregard the statutorily prescribed administrative process and pursue relief on its own behalf'in the
Kent County Circuit Court. Accordingly, the Court shall award USG summary disposition pursuant

to MCR 2.116(C)(4) on Count Three of Melton’s first amended complaint.

" Our Court of Appeals has previously addressed an argument about whether “the Insurance
Commissioner has exclusive or primary jurisdiction” over a matter initially presented to the courts.
See Nalbandian v Progressive Michigan Ins Co, 267 Mich App 7, 10 n2 (2005). It appears from that
discussion that “exclusive jurisdiction” absolutely prevents the courts from ever becoming involved
in handling a dispute, whereas “primary jurisdiction” merely mandates that the courts wait for the
administrative process to run its course before becoming involved in handling a dispute. See, e.g.,
WA Foote Memorial Hospital v Dep’t of Public Health, 210 Mich App 516, 522 (1995) (discussing
exhaustion of administrative remedies). Because Plaintiff Melton never invoked the administrative
process, the Court need not decide whether this case involves exclusive or primary jurisdiction.
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B. Legal Sufficiency of the Claim.

Even ifthe Court could somehow exercise subject-matter jurisdiction over the statutory claim
in Count Three of Plaintiff Melton’s first amended complaint, the Court would necessarily conclude
that no private right of action exists under MCL 500.1240(1) and (2). Our Court of Appeals has said
in a comprehensive unpublished opinion that the “Michigan Insurance Code . . . does not expressly

provide a private cause of action for enforcement of its provisions.” McCartha v State Farm Fire &

Casualty Co, No 326689, slip op at 8 (Mich App Aug 16, 2016) (unpublished decision). To be sure,
“it is sometimes possible that a court can infer a private cause of action from a statute[,]” see Epps

v 4 Quarters Restoration, LLC, 498 Mich 518, 534 (2015), but “[s]uch an inference is appropriate

when the statute provides no express remedy for its violation[.]” Id. Because MCL 500.1240(1) and
(2) can be enforced by the director of the DIFS through the administrative procedure prescribed by
MCIL 500.1244, which exists entirely “apart from civil liability[,]” see Epps, 498 Mich at 534, “the
statute would seem by implication not to confer similar authority on a private party.” Id. at 535. The
Court concludes, therefore, that Melton cannot pursue a private cause of action against Defendant
USG under MCL 500.1240(1) and (2). See McCartha, No 326689, slip op at 8-9 (rejecting private
causes of action under various provisions of Michigan Insurance Code). Thus, the Court shall grant
summary disposition under MCR 2.116(C)(8) to USG with respect to Count Three of Melton’s first
amended complaint. Moreover, the Court shall deny Melton leave to amend Count Three pursuant

to MCR 2.116(1)(5) because any attempt by Melton to state a claim against USG under the Michigan

Insurance Code would be futile. See Ormsby v Capital Welding, Inc, 471 Mich 45, 52-53 (2004).
Simply put, the enforcement of MCL 500.1240(1) and (2) is a responsibility assigned to the director

of the DIFS, as opposed to private parties in civil litigation.



[II. Conclusion

Forthe reasons stated in this opinion, the Court shall grant summary disposition to Defendant
USG on Count Three of Plaintiff Melton’s first amended complaint for two reasons. First, the Court
lacks subject-matter jurisdiction over that claim, so summary disposition is appropriate under MCR
2.116(C)(4). Second, no private cause of action exists under MCL 500.1240(1) and (2), so summary
disposition is appropriate under MCR 2.116(C)(8). Because the Court shall not afford Melton leave
to amend Count Three under MCR 2.116(1)(5), that claim is no longer a part of this case.

IT IS SO ORDERED.
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HON. CHRISTOPHER P. YATES (P41017)
Kent County Circuit Court Judge

Dated: August 24, 2020




